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§96.5 Responsibilities.

(a) The Assistant Secretary of Defense
(Manpower, Installations, and Logistics)
shall submit the implementing Mili-
tary Service regulations to the Senate
and House Committees on Armed Serv-
ices, in accordance with section 520a of
title 10 U.S. Code.

(b) The Secretaries of the Military De-
partments shall develop and prepare
uniform implementing regulations con-
cerning acquisition, review, and safe-
guarding of criminal history record in-
formation by recruiting elements to
conform with section 520a of title 10
U.S. Code, policies stated herein and
shall include in the regulations proce-
dures on obtaining and reviewing
criminal history record information for
recruitment purposes and for assign-
ment of personnel to special programs.

(¢c) The Director, Defense Investigative
Service, shall ensure that the acquisi-
tion of all available criminal history
record information, or criminal history
record information provided to the DIS
by other government agencies, is safe-
guarded in accordance with existing
laws or DoD regulatory documents to
ensure protection of the privacy of the
enlistment applicant on whom the
record exists.

§96.6 Procedures.

(a) Under section 520a of title 10 U.S.
Code, recruiters are authorized to re-
quest and receive criminal history
record information from the criminal
justice system.

(b) The Military Services shall obtain
criminal history record information on
enlistment applicants from the crimi-
nal justice system and from the DIS
and shall review this information to
determine whether applicants are ac-
ceptable for enlistment and for assign-
ment to special programs. Recruiters
shall request such information in each
instance by addressing their requests
to the criminal justice system not
later than 90 days after each applica-
tion for enlistment is made.

(c) The Military Services shall ensure
the confidentiality of criminal history
record information obtained for re-
cruiting purposes. Personnel who have
access to this information may not dis-
close it except for the purposes for
which obtained (10 U.S.C. 520a).
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(d) The DIS shall provide additional
background information to the Mili-
tary Services as needed to determine
the suitability of applicants for enlist-
ment and for participation in special
programs. This additional background
information shall be provided by En-
trance National Agency Checks
(ENTNACSs) and other investigations as
directed by DoD 5200.2-R.
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§97.1 Purpose.

This directive establishes policy, as-
signs responsibilities, and prescribes
procedures for the release of official
DoD information in litigation and for
testimony by DoD personnel as wit-
nesses during litigation.

§97.2 Applicability and scope.

(a) This directive applies to the Of-
fice of the Secretary of Defense (OSD),
the Military Departments, the Organi-
zation of the Joint Chiefs of Staff
(OJCS), the Unified and Specified Com-
mands, and the Defense Agencies (here-
after referred to as ‘“‘DoD Compo-
nents’’), and to all personnel of such
DoD Components.

(b) This directive does not apply to
the release of official information or
testimony by DoD personnel in the fol-
lowing situations:

(1) Before courts-martial convened by
the authority of the Military Depart-
ments or in administrative proceedings
conducted by or on behalf of a DoD
Component;

(2) Pursuant to administrative pro-
ceedings conducted by or on behalf of
the Equal Employment Opportunity
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Commission (EEOC) or the Merit Sys-
tems Protection Board (MSPB), or pur-
suant to a negotiated grievance proce-
dure under a collective bargaining
agreement to which the Government is
a party;

(3) In response to requests by Federal
Government counsel in litigation con-
ducted on behalf of the United States;

(4) As part of the assistance required
pursuant to DoD Directive 5220.6, ‘‘In-
dustrial Personnel Security Clearance
Program,” December 20 1976; or,

(5) Pursuant to disclosure of informa-
tion to Federal, State, and local pros-
ecuting and law enforcement authori-
ties, in conjunction with an investiga-
tion conducted by a DoD criminal in-
vestigative organization.

(c) This Directive does not supersede
or modify existing laws or DoD pro-
gram governing the testimony of DoD
personnel or the release of official DoD
information during grand jury pro-
ceedings, the release of official infor-
mation not involved in litigation, or
the release of official information pur-
suant to the Freedom of Information
Act, 5 U.S.C. 552, or the Privacy Act, 5
U.S.C. 552a, nor does this Directive pre-
clude treating any written request for
agency records that is not in the na-
ture of legal process as a request under
the Freedom of Information or Privacy
Acts.

(d) This Directive is not intended to
infringe upon or displace the respon-
sibilities committed to the Department
of Justice in conducting litigation on
behalf of the United States in appro-
priate cases.

(e) This Directive does not preclude
official comment on matters in litiga-
tion in appropriate cases.

(f) This Directive is intended only to
provide guidance for the internal oper-
ation of the Department of Defense and
is not intended to, does not, and may
not be relied upon to create any right
or benefit, substantive or procedural,
enforceable at law against the United
States or the Department of Defense.

§97.3 Definitions.

(a) Demand. Subpoena, order, or other
demand of a court of competent juris-
diction, or other specific authority, for
the production, disclosure, or release of
official DoD information or for the ap-

§97.5

pearance and testimony of DoD per-
sonnel as witnesses.

(b) DoD personnel. Present and former
U.S. military personnel; Service Acad-
emy cadets and midshipmen; and
present and former civilian employees
of any Component of the Department
of Defense, including nonappropriated
fund activity employees; non-U.S. na-
tionals who perform services overseas,
under the provisions of status of forces
agreements, for the U.S. Armed Forces;
and other specific individuals hired
through contractual agreements by or
on behalf of the Department of De-
fense.

(c) Litigation. All pretrial, trial, and
post-trial stages of all existing or rea-
sonably anticipated judicial or admin-
istrative actions, hearings, investiga-
tions, or similar proceedings before ci-
vilian courts, commissions, boards (in-
cluding the Armed Services Board of
Contract Appeals), or other tribunals,
foreign and domestic. This term in-
cludes responses to discovery requests,
depositions, and other pretrial pro-
ceedings, as well as responses to formal
or informal requests by attorneys or
others in situations involving litiga-
tion.

(d) Official information. All informa-
tion of any kind, however stored, that
is in the custody and control of the De-
partment of Defense, relates to infor-
mation in the custody and control of
the Department, or was acquired by
DoD personnel as part of their official
duties or because of their official sta-
tus within the Department while such
personnel were employed by or on be-
half of the Department or on active
duty with the U.S. Armed Forces.

§97.4 Policy.

It is DoD policy that official informa-
tion should generally be made reason-
ably available for use in Federal and
State courts and by other govern-
mental bodies unless the information is
classified, privileged, or otherwise pro-
tected from public disclosure.

§97.5 Responsibilities.

(a) The General Counsel, Department of
Defense, shall provide general policy
and procedural guidance by the
issuance of supplemental instructions
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